INTRODUCTION
The United States and the European Union (EU) clashed openly at the start of the twenty-first century over the proper regulatory response to a number of environmental health and safety risks, including greenhouse gases, chemicals, hormones in beef, and genetic modification of food crops. 1 With respect to all of these areas, the United States cited scientific uncertainty as grounds for delaying or limiting regulatory restrictions. By contrast, the EU, invoking the precautionary principle, argued that it possessed authority to regulate in advance of clear scientific proof of harm. In a speech before European regulators in 2003-a time of particularly heightened tensions over this question-John D. Graham, the then-head of the U.S. Office of Information and Regulatory Mfairs (OIRA), said of the precautionary principle: ''We consider it to be a mythical concept, perhaps like a unicorn." 2 The tone was emblematic of the transatlantic schism that had opened.
Identifiable differences between European and American approaches to the regulation of technological risk became evident almost in tandem with the creation of new environmental regimes in the United States and Western Europe in the 1970s. The resulting puzzle has since produced an extensive and important body of scholarship collectively focused on the source of transnational differences in regulatory policy and style. 3 While building on these initial stud-ies, more recent comparisons of American and European environmental regulatory policy can be distinguished in a number of ways. Rather than individual European countries, it is the EU as a whole that is nowadays the primary unit of comparison to the United States (though case studies of individual European countries still play a role). Likely related is the degree to which recent comparative works have taken the European-championed terminology of "precaution" as their starting point, irrespective of the various authors' definition of, or sympathy towards, the precautionary principle. The result has been a bumper crop of recent studies focused on whether, how, and why Europe has become more precautionary than the United States. 4 Of particular note are two recent books: The Politics of Precaution, by David Vogel, 5 and The Reality of Precaution, co-edited by Jonathan B. Wiener, Michael Rogers, James Hammitt, and Peter Sand (referred to hereinafter as Wiener). 6 Written by leading scholars in comparative environmental law, both books deepen and enrich understandings of the complexity of risk regulation on both sides of the Atlantic at the start of the twentyfirst century. As can perhaps be deduced from the parallel titles, the two books are engaged in dialogue with each other. While in agreement over many aspects of contemporary American and European risk regulation, the conclusions they draw diverge in one key respect. The Reality of Precaution argues that conventional understandings of Europe as more precautionary than the United States do not withstand empirical scrutiny. Instead, the evidence suggests that "the reality of precaution is a much more complex pattern of overall par- ity," 7 and that while Europeans are more precautionary about some risks, Americans show greater precaution about others. The view promoted by The Politics of Precaution, by contrast, is that Europe today is indeed more precautionary than the United States with respect to key environmental and public health risks. Importantly, Vogel understands greater European precaution to be a relatively recent phenomenon and a reversal of the situation during the 1970s and early 1980s when Europe lagged behind the United States, a shift he attributes largely to changes in the domestic politics of the respective regions. Hence the rationale for the dueling titles becomes clear: the Politics as opposed to the Reality of precaution. In earlier publications Vogel dubbed the thesis regarding the precautionary switch between Europe and the United States the "flip flop" hypothesis. 8 The Reality of Precaution was partially conceived as an empirical test of that hypothesis, as Wiener notes in the introduction to the book, and one of the study's primary findings is its rejection. 9 This disagreement aside, the two books concur with respect to one central point. They both reject cultural or historical-institutional explanations for transatlantic variations in levels of precaution. For Wiener, this conclusion derives from the absence of consistent patterns of stringency on either side of the Atlantic. For Vogel, it is a function of the instability and ostensible recent emergence of the current transatlantic split. The premise that "a variable cannot be explained by a constant," 10 leads Vogel to reject "historically rooted" and national-cultural explanations 11 in favor of a set of interrelated factors based on public opinion, leadership preferences, and guiding policy criteria.l 2 Together, it might seem these books have settled a matter of long-standing debate: the capacity of legal culture and in-7. Jonathan B. Wiener, Introduction: The Rhetoric of Precaution, in THE REALITY OF PRECAUTION, supra note 6, at 3, 13.
8. Regarding the "flip-flop" terminology, Vogel's recent book clarifies that a literal switch between the United States and Europe exists only with respect to the list of risks against which the United States took earlier and more stringent action in the 1970s and 1980s, e.g., toxic chemicals and ozone depleting substances. Many of the risks regarding which the EU currently shows greater precaution, e.g., climate change and genetically modified (GM) foods, were not subject to stringent regulation on either side of the Atlantic earlier on. VoGEL, supra note 5, at 5-6.
9. As Wiener writes in the book's introductory chapter, "The merit of the flip-flop or reversal claim is a central question of this book." Wiener, supra note 7, at 12. "In sum, both our case studies and our quantitative study find little or no support for the hypotheses of U.S.-European convergence, divergence, or reversal (flip-flop) in relative precaution over the past four decades." Jonathan B. Wiener stitutions to explain cross-national regulatory differences in the transatlantic context and beyond. 13 This essay draws from legal history to argue for an alternative position: legal traditions and their associated administrative-law principles are highly relevant to current transatlantic conflicts over precaution. The starting point is the distinction between two separate meanings of the precautionary principle-the first prescriptive, and the second permissive.1 4 Used prescriptively, the precautionary principle urges regulators to take stringent mitigation measures in response to scientifically uncertain risks. Used permissively, the principle authorizes the state to regulate even in the face of scientific uncertainty. Prescriptive precaution is thus concerned with regulatory outcomes, whereas permissive precaution speaks to relevant legal principles. Largely ignoring this distinction, both Vogel and Wiener base their analysis and conclusions on a prescriptive interpretation of the precautionary principle. To be more precautionary, in both books' formulation, is to act earlier and more decisively in response to uncertain risk. It is, however, the permissive meaning that has figured most prominently in recent transatlantic tensions, as these have for the most part focused on the scope of regulatory discretion, rather than any obligation to regulate. Moreover, it is the permissive meaning that is essential for the purpose of assessing the relevance of historical legal and political institutions to EuropeanAmerican divisions over precaution.
Understood as a permissive rather than prescriptive rule, the principle can be restated as a requirement of judicial deference towards regulatory measures even where the evidence linking the regulated activities with distinct harms is uncertain. Seen through this prism, disagreements over permissive precaution track longstanding divisions between common law and civil law-based understandings of administrative autonomy and judicial review. Debate over health and safety regulation in both Britain and the United States during the nineteenth century revolved. around competing models of administration-the first termed "nuisance," the second "police." Nuisance, reflecting common law principles of judicial supremacy, gave courts a final say on the reasonableness of regulatory interventions in the face of uncertainty regarding relevant environmental and public health risks. Police, by contrast, granted administrative bodies autonomous discretion regarding regulatory decisions of this type, in accordance with Continental understandings 14. For specific references to this dual meaning of precaution within the literature on the topic see infra Part II.
[Vol. 62 of state prerogative. Within the context of this nineteenth-century conflict, the relevance of legal traditions was self-evident. The argument that the police model violated core precepts of common law constitutionalism was time and again deployed by both British and American opponents of Continental-style regulatory measures.15 Supporters of such reforms, meanwhile, rejected the alleged constitutional status of common law institutions and argued for the legitimacy of the Continental approach. That differences in legal traditions were front and center in this fight was, however, not in doubt.
American regulatory discourse today is rarely explicit with respect to the difference between common law and civil law ideas regarding administrative autonomy and judicial supremacy. But while we no longer construe the pertinent choice in terms of competing nuisance and police paradigms, common law sensibilities retain their influence on American administrative law practices and thought. The administrative autonomy inherent in permissive precaution conflicts with the common law's long-standing insistence that judges, rather than state administrators, have the final say on which health and safety risks justify regulatory interventions. 1 6 The European Court's deferential stance towards administrative risk assessment and the European institutions' demand for similar deference from the World Trade Organization (WT0) 17 are likewise consistent with the long-standing practices of domestic courts in Germany and other environmental leaders within the EU. 18 The insight that current disputes are the contemporary incarnations of this historical division is not intended as a normative argument on the superiority of either the Continental or Anglo-American approach. Neither does it suggest that Americans are somehow united in monolithic support for the judicialized administrative models associated with the common law, nor that Continental-modeledinstitutions have failed at times to find substantial foothold in American regulatory practices and vice versa. The claim instead is both descriptive and relatively narrow in scope: common-law-based rhetoric and ideology did not disappear from American regulatory discourse and policy with the New Deal. The contemporary American preference for judicial oversight over the regulation of scientifically uncertain health risks, both in the domestic and international arenas, is consistent and continuous with the long-standing role of judges in the adjudication of nuisance disputes under common law. We cannot make sense of current transatlantic regulatory relations in isolation from this history.
The Reality of Precaution and The Politics of Precaution, individually and in combination, are important achievements advancing and enriching the transatlantic comparison of regulatory approaches. They are essential reading for anyone with an interest in the intricacies and complexities of American and European risk regulation. When it comes to their treatment of the role of legal culture, traditions, and institutions, however, both books rush to conclusions that a longer historical perspective would fail to support. The remainder of this Essay proceeds as follows. Part I provides a snapshot comparison of the two books' methodologies and chief findings. Part II expands on the distinction between prescriptive and permissive precaution and its relationship to divergent models of administrative law. Part III ties current divisions over permissive precaution to the historical distinction between the Continental police and common law nuisance paradigms, and follows the latter's incarnation in American "hard-look" judicial review. Part IV takes up the challenge of reconciling the view that differences in legal traditions are behind the transatlantic divisions over precaution, with the existence of evident variations between common law jurisdictions, most importantly the United Kingdom and the United States, with respect to the questions at issue. The implications of this history for Vogel's and Wiener's analyses ofthe role of judicial review, legal culture, and traditions are the subject of Part V.
I. THE REALITY AND POLITICS OF PRECAUTION

A The Reality of Precaution
The Reality of Precaution is the most ambitious and comprehensive effort to date to empirically compare European and American responses to risk. A joint venture of a group of leading American and European scholars, the book employs two separate tools. The first is a series of detailed case studies of European and American responses to a broad spectrum of risks. The second is a quantitative analysis of the regulatory standards adopted (without regard to implementation) in response to a set of one hundred randomly selected risks drawn from a dataset of nearly three thousand. 19 In combination, this dual strat-[Vol. 62 egy aims to provide both the depth and the breadth necessary to support an empirically valid transatlantic comparison.
Importantly, the study was designed to identify governmental responses to risk as such, rather than the narrower regulation of environmental and health and safety risks. The universe of risks examined as a consequence is considerably broader than the familiar list of food safety and environmental risks that typically feature in transatlantic comparisons of this sort. This is most evident in the design of the quantitative study, whose 100 risks span eighteen separate categories, which, in addition to familiar examples of environmental and occupational health and safety risks, include crime and violence; alcohol, tobacco, and other drugs; medication and medical treatment; recreation; war, security and terrorism; consumer products; and construction. The rationale for this breadth was the necessity of "a representative sample of risks that may be subject to regulation" if valid conclusions on relative precaution were to be drawn. 20 In this, the authors of the quantitative study have sought to correct for what they perceive to be the primary deficiency in the existing body of literature comparing European and American precaution: case-selection bias. Whereas earlier studies tended to focus on specific policy areas (e.g., cancer) or categories of risk (e.g., environmental protection), the goal here was "to assemble a database representing the universe of risks and draw a representative sample from that list."21
The objective of broadening the transatlantic comparison beyond the well-trodden territory of environmental risks and health and safety is evident also in the range of specific risks considered in the book's eleven case studies. Particularly notable in this respect is the inclusion of risks from terrorism and weapons of mass destruction (WMD). As Jessica Stern and Jonathan Wiener explain at the start of their chapter on the topic, terrorism, using conventional methods or WMD, "has become one of the great risk problems of the current era." 22 Working from this premise, the authors compare "the degree of precaution exhibited by counterterrorism policies in the United States and Europe from 1970 to 2005." 23 In this connection they contrast the American (and British) willingness to go to war in response to the threat of WMD in Iraq with the refusal to join the second Gulf War by "key European countries [such as Germany and France], which generally favor precaution as applied to health and environmental risks." 24 The conclusion drawn is that when it comes to 20 Relative precaution is judged in reference to the timing and stringency of actions taken in the United States and Europe with respect to each of the risks examined. 26 Employing these criteria both in its case studies and quantitative assessment, The Reality of Precaution ultimately rejects the claimed existence of any consistent patterns distinguishing American and European responses to risk. Certain risks received earlier and more stringent responses in Europe; in other cases, the United States was more proactive. Notwithstanding areas of visible transatlantic divergence, the overall pattern suggests "substantial internal variation in the degree of precaution in risk regulation across risks, agencies, and Member States, both within the United States and within Europe." 27 Contrary to the vision of two coherent and distinct American and European approaches to risk, "the reality of precaution is a much more complex pattern of overall parity, combined with detailed variation on particular risks." 28 The implications that Wiener draws from this conclusion are far reaching, most importantly, as already mentioned above, with regard to the validity of any explanations of cross-national regulatory differences based in culture or legal tradition. As he writes, if "attitudes towards risks, technology, and regulation are not uniform or permanent on either side of the Atlantic," then claims regarding the existence and source of such differences are mere "stereotypes, not empirical reality." 29 Put differently, if there are no consistent transatlantic differences in the level of precaution in the first place, the collapse of explanations of what might account for such differenceswhether political, legal-institutional, or drawn from any other realm-follows as a matter of logic.
B. The Politics of Precaution
The eye-catching cover of David Vogel' Similarly to Wiener, Vogel equates relative precaution with risk aversion, as reflected in the timing and stringency of regulation. However, the book's underlying methodology otherwise differs in some important respects. The first is the universe of risks examined. Whereas Wiener and his colleagues chose risk writ large as the object of their analysis, Vogel limited his study to the regulation of "health, safety, and environmental risks caused by business." 30 Excluded as a consequence are some of the key examples Wiener offers as instances of greater American precaution: nuclear energy, speed limits, teenage drinking, public smoking, and, most notably, terrorism and WMD. Vogel cites the particular "political dynamics" associated with the regulation of business-generated environmental and public safety risks in his explanation of the decision to exclude other categories of risk from his study. 31 Given this narrower focus, Vogel considers his findings regarding the existence of transatlantic divergence to be potentially compatible with Wiener's finding of no consistent differences. AB he explains, his "argument is not that the EU has become more risk-averse than the United States, but rather that it has become more risk-averse toward a broad range of health, safety, and environmental risks. An additional element distinguishing Vogel's methodology from Wiener's is his focus on change over time in the regulatory policies on both sides of the Atlantic. In keeping with this focus, each of the case study chapters pairs current examples of greater European precaution with earlier instances of increased American precaution regarding the same family of risks. Thus, in his discussion of food safety, Vogel juxtaposes the more stringent current European restrictions on GM foods and beef hormones with the earlier American stringency reflected in the 1958 Delaney Clause ban on cancer-causing food additives, and subsequent restrictions on the use of the steroid growth promoter DES in cattle, the artificial sweetener cyclamate, the pesticides Aldrin and Dieldrin, and the treatment of apples with Alar.36 As to air pollution, Vogel contrasts the current European leadership on climate change with the earlier and more stringent action of the United States regarding automotive emissions and ozonedepleting chemicals. 37 Finally, Vogel finds in the evolution of chemical regulation in Europe and the United States an almost paradigmatic illustration of the "flip-flop" between earlier American precaution under the 1976 Toxic Substances Control Act and the greater precaution now characteristic of European regulation of chemicals under the REACH (Registration, Evaluation, Authorisation and Restriction of Chemicals). 39. VoGEL, supra note 5, at 3.
the growing political salience of consumer and environmental risks in Europe, and attendant public pressure for regulatory intervention. The second is increased political polarization in the United States and an associated decline in the earlier bipartisan support for stringent environmental regulation, which contrasts with a far less polarized political landscape in Europe, at least along this dimension.
And the third is a growing gap between European willingness to regulate in the face of scientific uncertainty and increased American emphasis on scientific proof of risk and on formal risk assessment. 40
In tandem, Vogel rejects a number of alternative explanations for the transatlantic divergence, including differences in actual risks faced, 41 a push to "catch up" 42 following expansion in the EU's regulatory authority, differences in underlying economic interests, 43 the role of political systems, 44 and most importantly for the purpose of this discussion, cultural values and attitudes toward the role of government.45 Where the latter two are concerned, Vogel highlights the alleged shift in the respective American and European regulatory orientations as decisive grounds for the rejection of explanations based in culture or attitudes towards government. As he writes, "Europe's statist traditions and America's long-standing hostility to 'big government' and belief in 'free enterprise' cannot explain why, for three decades, the United States consistently enacted more extensive and costly consumer and environmental regulations than did most European countries as well as the EU." 46 The United States' shift from environmental leader to laggard over the course of the past four decades decisively refutes, in Vogel's account, explanations rooted in historical institutions and embedded cultural predispositions, on the assumption that any such explanations are inconsistent with the perceived discontinuities in American policy. 47
II. PERMISSIVE VERSUS PRESCRIPTIVE PRECAUTION
The Reality of Precaution and The Politics of Precaution share a common understanding of the relevant meaning of precaution in the context of the transatlantic comparison. To be more precautionary, in both books' formulation, is to act earlier and more decisively in response to uncertain risk. By equating precaution with risk aversion, both Vogel and Wiener restrict their analysis to only half, and arguably the less central, of the meanings associated with the related 40 Current writings on the precautionary principle include two distinct, if related, concepts under its umbrella-the first prescriptive, the second permissive. In its prescriptive meaning, the principle requires stringent, risk averse regulation even if the relevant risks remain uncertain. In its permissive sense, the principle speaks to the existence of regulatory authority, rather than any obligation to take regulatory action again uncertain risks. Put differently, the principle is said to act as both a sword and a shield. 48 Used as a sword, the principle seeks more stringent and risk-averse actions in the face of uncertain risks-demands that may be directed at the relevant regulatory decision-makers, or the judicial bodies in charge of reviewing them. By contrast, when used as a shield, the principle serves to defend and insulate regulatory discretion from judicial and other oversight mechanisms. Theofanis Christoforou, a principal legal adviser with the European Commission, offers an unusually clear differentiation between the principle's two core meanings:
The precautionary principle applies to scientific uncertainty and risk regulation. It permits regulatory authorities to take action or adopt measures in order to avoid, eliminate, or reduce risks to health, the environment, or in the workplace. The precautionary principle may also oblige the regulatory authorities to take action when this is necessary to avoid exceeding the acceptable level of risk. 49 In their discussion of the definition of the precautionary principle as such, both Vogel 50 and Wiener 51 refer to permissive and prescrip- [Vol. 62 tive meanings of the principle (without using these terms). But, in using stringency and timing as their comparative criteria, both authors exclude the principle's permissive meaning from their empirical analysis. Wiener is explicit in this respect when he follows a discussion of the precautionary principle's alternative meanings with the following methodological explanation:
Our approach in this book has been to convert these narrative conceptions of the PP [precautionary principle] into a measure of the degree of relative precaution, stated as a continuous variable .... The earlier in time a policy is adopted, the greater the uncertainty about the future manifestation of the risk, and the more stringent the policy, the greater the prevention of future risk. These two dimensions translate the narrative versions above into a continuous measure of degree of relative precaution. 5 2
Having defined the precautionary principle as a prescriptive mandate for early and stringent regulation, both authors interpret the internally inconsistent levels of compliance with this mandate, both in Europe and the United States, as grounds for rejecting an entire family of historical-institutional explanations for transatlantic differences.
Yet for the purpose of understanding the root of recent transatlantic regulatory tensions, it is the precautionary principle's permissive meaning that is of greater relevance. This follows from the fact that in the context of international trade disputes-the primary arena of American-European regulatory conflict currently-it is permission to regulate, rather than an obligation to regulate, that is fundamentally at issue. Before both the WTO and the European courts, the EU has argued that it is permitted to regulate, relying on the precautionary principle to defend against claims of "excessive precaution." By contrast, as Veerle Heyvaret has documented, efforts to use the precautionary principle to challenge "insufficient precaution" have been rare and, for the most part, unsuccessful. As she writes, "it is undeniable that, to date, the role of the precautionary principle as a legal tool to compel [European] Community institutions 51. Wiener distinguishes among what he terms three ''versions" of the precautionary principle: (1) "Uncertainty does not justify inaction," (2) "Uncertainty justifies action," and (3) "Uncertainty requires shifting the burden and standard of proof." Wiener, supra note 9, at 528-29. In explanation of the first version, Wiener writes:
In its most basic form, the PP permits regulation in the absence of complete evidence about the particular risk scenario .... This version of the PP rebuts the contention (often urged by those about to be regulated) that uncertainty precludes regulation, but it does not answer the harder question: what action to take, given inevitable uncertainty. Id. at 9, at 528. 52. Id. at 529-30.
to take protective action has been marginal." 53 Joseph Corkin goes a step further in saying that "in practice the Court dismisses such insufficient precaution challenges with little ceremony." 54 More broadly, as David Vogel himself has written elsewhere, the agenda behind the EU's push for the incorporation of the precautionary principle in multiple international agreements in the first place was primarily defensive. Faced with the likelihood of American and other challenges to its regulations before the WTO, the EU set out to entrench the precautionary principle in international law so as to be able to rely on it in justification of scientifically controversial measures before the WT0. 55 For their part, critics have accused European institutions of using the precautionary principle "at the international level as a shield to justify measures that are viewed as thinly disguised forms of protectionism by the EU's trading partners."56 The call for more stringent or risk-averse measures-the question at the heart of the precautionary principle's prescriptive interpretation-was largely irrelevant to these transatlantic controversies. Instead, the key issue in dispute in recent EuropeanAmerican regulatory disagreements has been the precautionary principle's capacity to shield regulatory discretion from scientific oversight.
Trade disputes surrounding the validity of European food safety regulation under the Sanitary and Phytosanitary (SPS) Agreement provide the paradigmatic example. Created in 1994 and binding on all members of the WTO, the SPS Agreement specifies the conditions under which Members to the Agreement are entitled to deviate from international standards pertaining to variously defined food-related risks. 5 7 While acknowledging the autonomy of such Members in this regard, 58 the Agreement aims to ensure that "these sovereign rights are not misused for protectionist purposes and do not result in unnecessary barriers to international trade." 59 Towards this goal, the SPS Agreement requires that where national measures exceed international standards, they be "based on scientific principles and ... not 53 [Vol. 62 maintained without sufficient scientific evidence," 60 and also be "based on an assessment, as appropriate to the circumstances, of the risks to human, animal or plant life or health." 61 The precautionary principle's status and its consequent influence on the scope and meaning of the required "scientific evidence" under the SPS Agreement, have been the central bone of contention in contemporary transatlantic trade disputes.
The controversy that surrounded the legality of the EU's ban on hormone-treated beef for over two decades perhaps best illustrates this point. Responding to concerns over cancer, the EU prohibited in 1985 both the production and importation of the meat of animals treated with growth hormones, an action that was taken notwithstanding a finding by a scientific working group that the hormones posed no risk to health. 62 Mter the EU began to enforce the ban in 1989, the United States and Canada challenged it before the WTO dispute-settlement bodies under the argument that it was not based on an adequate risk assessment. 63 The EU defended its action with the claim that the precautionary principle, which it considers to be integral to the SPS/WTO regime under principles of international law, authorized its regulation notwithstanding any deficiencies in the risk assessment. 64 In 1997, without ruling on the status of the precautionary principle in international law, the WTO Appellate Body held that the principle could not "override" the risk-assessment requirements of the SPS Agreement. 65 In the wake of this ruling, and the EU's refusal to rescind the ban, the United States and Canada received WTO authorization to impose high-import tariffs on some EU agricultural products as a retaliatory trade sanction. The longstanding trade dispute was finally resolved in 2012 after the United States and Canada agreed to lift the sanctions in exchange for a substantial increase in the EU's import quotas for hormone-free beef. The EU's ban on hormone-fed beef will remain in effect. 66 As evident from the discussion above, within the context of recent transatlantic trade disputes, the precautionary principle has essentially functioned as a demand for a deferential standard of judicial review regarding science-based regulatory measures. The key disagreement in this respect pertains to the level of scrutiny to be accorded to a member state's scientific findings under the WTO's "scientific justification discipline." 67 The EU has found itself on the losing side of this issue in a number of food-safety-related cases in which the WTO insisted on conducting its own scientific assessment of the relevant risks.ss
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The European courts, by contrast, have shown significant deference towards Community health and safety measures. 69 Most importantly, in this connection, the courts have upheld the Community's authority to rely not only on "science-based factors," but also on a broad range of "societal, economic, traditional, ethical and environmental factors" in reaching regulatory decisions. 70 In the words of Alberto Alemanno, "[t]he perceived need to consider non sciencebased factors within the decision-making process characterizes the European approach to risk analysis and differentiates it greatly from the one adopted by the U.S. regulatory agencies and by the WTO/SPS framework." 71 Notably, this discretion coexists in European case law with an American-modeled distinction between risk assessment and risk management steps in the regulatory process, as well as with a willingness to impose detailed procedural requirements in judicial evaluation of the risk-assessment process. 72 With respect to risk management, meaning the decision on the regulatory measures to be taken in response to the risk, the European courts have upheld the existence of extra-scientific, precautionary, regulatory authority. 73 67. ALEMANNO [Vol. 62
The 1999 Pfizer decision serves as the paradigmatic example in this regard. 74 The case concerned a challenge to an EU regulation prohibiting the sale of non-therapeutic (growth-promoting) antibiotic additives to livestock feed. Prior to imposing this ban the European Commission had requested the opinion of the Scientific Committee for Animal Nutrition (SCAN) regarding the potential for antibiotic resistance in humans as a consequence of the use of the antibiotic in question in the animal feed. Though SCAN opined that the feed posed "no immediate risk to human health," the Commission proceeded to withdraw authorization for this type of antibiotic use all the same. 75 Ruling on the challenge to this ban, the European Court of First Instance (CFI) noted that "a scientific risk assessment ... is an important procedural guarantee whose purpose is to ensure the scientific objectivity of the measures adopted," 76 but went on to uphold the Community's authority to take action based on reasons other than scientifically assessed risk. 77 "[I]n a situation in which the precautionary principle is applied, which by definition coincides with a situation in which there is scientific uncertainty," the CFI held, "a risk assessment cannot be required to provide the Community institutions with conclusive scientific evidence of the reality of the risk and the seriousness of the potential adverse effects were that risk to become a reality." 78 Instead, "under the precautionary principle the Community institutions are entitled, in the interests of human health to adopt, on the basis of as yet incomplete scientific knowledge, protective measures which may seriously harm legally protected positions, and they enjoy broad discretion in that regard." 79 As the above suggests, when the precautionary principle is construed as a permissive principle, cross-national divisions over its status and application are reduced to a disagreement over the proper scope of discretion in the regulation of risk. Put differently, the conflict revolves around the choice between divergent conceptions of the scope of agency autonomy in the regulation ofhealth and safety risks, or alternative models of administrative law. Each of these models aligns, in turn, with divergent historical regulatory paradigms, respectively associated with the civil law and common law traditions, as discussed below. The constitutionality of Continental-modeled approaches to sanitary reform, regulation of noxious trades, and other environmental threats was a matter of controversy in both Britain and the United States during the nineteenth century. The existence of broad administrative discretion on when and how to respond to uncertain risks was the defining element of the Continental approach. The subordination of such decisions to judicial oversight was the mark of the countervailing common law approach. In the context of the late nineteenth century police-power debates, the question was cast in reference to the existence of nuisance-based limits on the scope of the police power.
More than a substantive limit on the subject matter of regulation, nuisance served here as a synonym for a judicial model of administration. As Christopher Tiedeman, the author of the leading treatise on the topic, wrote in 1886, " [w] hat is a nuisance [is] a judicial question." 80 Writing in 1851, a British barrister by the name of Joshua Toulmin Smith explained what was thought to be at stake in the requirement that regulatory interventions be restricted to nuisance adjudication. In placing the burden of proof on "those who allege any particular thing or course of proceeding to be inconsistent with the health of any neighbourhood, or its welfare," Toulmin Smith argued, the common law ensured that public health interventions would proceed only out of "true regard for the Public welfare" rather than "specious disguise" aimed at "gain[ing] some interested object, or ... crude individual notions." 81 In this, nuisance law was said to fundamentally differ from its antithesis, the "foreign centralized system of Police."B 2 "Law" and "Police," Christopher Tomlins has argued in reference to late eighteenth-century Anglo-American political discourse, stood for "distinct paradigms" of social ordering. 83 "Law" in this context meant the common law, which in turn referred to a set of limitedgovernment principles, notably including judicial supremacy. "Police," by contrast, imbued the state with the authority to manage and advance the common welfare. Its roots traced to early modern Continental legal and political thought and the "Continental police 80 [Vol. 62 science" to which it gave rise by the 1700s. 84 Of greatest relevance in this respect were the public health codes and regulations that absolutist German and other Continental regimes promulgated during the eighteenth century under the heading of "medical police."85 Rooted in cameralist and mercantilist conceptions of the importance of robust populations to the security and prosperity of the state, medical police viewed the state as the guardian of the health, safety, and morality of the nation. As the renowned Prussian physician Johann Peter Frank explained in a treatise he published in 1779, "[t]he internal security of the state is the subject of general police science," and "[m]edical police, like all police science, is an art of defense." 86 With this rationale in place, Frank proceeded to outline a highly detailed list of hygienic practices to be enforced by the state in domains ranging from sexuality and infant-and child-care, to food, housing, and recreation. 87 Though the ambitious agenda Frank put forth had little realistic chance of actual implementation, it nonetheless offers important insight into the regulatory ideal behind the medical police model. 88 Integral to this model was the assignment to the state of seemingly unrestricted discretion in deciding what public health meant in practice and what regulatory measures could be deployed in its defense.
By the 1840s, the clashing paradigms were front and center in the tumults surrounding Edwin Chadwick's sanitary reforms in Britain under the 1848 Public Health Act. 89 Coming in response to the sanitary crisis in Britain's rapidly industrializing cities, and modeled after existing French examples, the Act established local and national boards of health with modest sanitary enforcement powers. The legislation was enacted against the backdrop of ongoing medical disagreement over whether and how filth caused disease, and hence over the very existence of a health-based rationale for governmental intervention in this arena. 90 Most controversially, it was said to violate core common law constitutional principles through the substitution of local nuisance courts with centralized boards. Joshua Toulmin Smith, author of the 1851 tract quoted above, was a leading opponent of the Public Health Act, and it was in the context of that fight that he promoted the virtues of nuisance law. In Britain, the 84 argument regarding the unconstitutionality of Continental police was a political one directed at Parliament and public opinion. 91 The sovereignty of Parliament precluded judicial invalidation of laws that deviated from common law constitutional principles. By contrast, in the United States, the argument evolved into a claim allowing courts to strike down-under the due process clause-state laws passed "under the pretence of prescribing a police regulation." 92 Either way, the common law model, by requiring proof before judge and jury regarding the existence of harm justifying intervention, was said to protect against government intrusion on property and liberty on specious health and safety grounds. Current divisions over the (permissive) precautionary principle replicate and continue this historical debate. Consider the parallels between the beef-hormone dispute described above and the late nineteenth-century controversy surrounding the regulation of oleomargarine, a butter substitute made from beef fat and churned milk. 93 In the oleomargarine situation, as was the case with hormones, at issue was the sufficiency of the evidence regarding risk, and the suspicion that restrictions and bans on the product were at least in part due to protectionist motivations. The various state and Supreme Court judges who reviewed the constitutionality of the oleomargarine laws differed in their understandings of the judiciary's role in disputes of this type. 94 Well beyond oleomargarine, the conflict over judicial scrutiny of "legislative facts" played out over a long list of statutes pertaining to the preservation of fish and game, 95 food safety, sanitary reforms, 96 and, most viscerally, labor laws. 97 Lochner v. New York (1905) 98 provides the paradigmatic example in this regard. Rejecting the State of New York's proffered healthbased justification for a ten-hour limit on daily working hours, the Supreme Court invalidated the law because in its judgment, there was "no reasonable foundation for holding this to be necessary or appropriate as a health law to safeguard the public health or the health of the individuals who are following the trade of a baker." 99 The state was entitled to impose "reasonable conditions" on property, liberty, and by extension freedom of contract, under the Fourteenth Amend- [Vol. 62 ment. 100 But it was up to the Court to ensure that "health and safety" were the true rationale for regulation, rather than a "mere pretext."101 Scientific confidence regarding harm prevention was supposed to mark the dividing line between the two. United States v. Carotene Products Co. (1938) 102 resolved the constitutional question in favor of the Progressives' demand for judicial deference. In this decision the Court upheld a federal statute that, citing threat to health and the potential for fraud, banned the shipment of milk mixed with fat or oil in interstate commerce. The Court held that the constitutionality of "regulatory legislation affecting ordinary commercial transactions" was, for all intents and purposes, to be presumed.10 3 Minimally rational legislative findings of risk to health would henceforth be entitled to deference as a matter of constitutional law. But the fight, soon thereafter, shifted to the administrative arena.
The construction of judicial review of administrative decisions as a fundamental common law constitutional requirement is most closely associated with A.V. Dicey. For Dicey, the subordination of agencies to regular courts, as opposed to administrative tribunals, was essential to the "rule of law." In this, he believed, the United States and Britain shared a common bond that set their legal systems apart from the European droit administratif As he wrote, "[i]n England and in countries which, like the United States, derive their civilization from English sources, the system of administrative law, and the very principles upon which it rests, are in truth unknown." 104 Roscoe Pound echoed Dicey in 1921, when, against the backdrop of unprecedented growth in federal and state administrative power during World War I, he warned of"the tendency to commit everything to boards and commissions which proceed extrajudicially'' and to violate in the process "common law postulates." 105 In his 1938 report as head of the American Bar Association's Special Committee on Administrative Law, Pound explicitly called on the American legal profession to counter "administrative absolutism" by "safeguarding individual interests and preserving the checks and balances involved in the common law doctrine of the supremacy of law." 106
The 1946 passage of the Administrative Procedure Act (AP A) marked a temporary truce with seemingly no clear winner in the historic conflict-a "formula upon which opposing social and political forces have come to rest," as Justice Jackson famously put it. 107 But when it came to the key issue of judicial review of administrative actions, the scope of Pound and the American Bar Association's victory would become evident in time. Whereas in the initial decades following the AP A's passage the federal courts were cautious and deferential when reviewing agency decisions, in the early 1970s the D.C. Circuit adopted what came to be known as the "hard-look" doctrine, which required "agencies to undertake a reasoned elaboration of their decisions and to submit the factual basis, methodology, and logic ofthose decisions to exacting judicial scrutiny." 108 Science-based environmental regulations and health and safety regulations were singled out in this process for particular attention, as judges began to scrutinize the processes and evidence on which the agencies relied in the face of contested scientific questions. 109 During the 1970s, intensive judicial review of science-based regulatory decisions co-existed, especially within the D.C. Circuit, with a precautionary willingness to uphold agency discretion "on the frontiers of scientific knowledge."110 But the Supreme Court's 1980 "benzene decision" signaled a shift in this regard.
That case, Industrial Union Department v. American Petroleum Institute, 111 concerned a rule of the Occupational Health and Safety Administration (OSHA) that reduced the permitted level of exposure to benzene in the workplace from 10 ppm to 1 ppm. OSHA justified the 1-ppm standard on feasibility grounds, working from the assumption that there was no safe exposure level to benzene. In basing the standard on feasibility, rather than risk assessment, the agency relied on a specific provision within the Occupational Safety and Health (OSH) Act, Section 6(b), which concerned the regulation of toxic substances. The Supreme Court invalidated the 1-ppm standard due to the agency's failure to establish the existence of a "significant risk" requiring such a reduction. Absent such a preliminary finding of significant risk, OSHA could not impose further feasibility-based restrictions on exposure to benzene. This requirement, as the Court saw it, followed from the definition of a health and safety standard, under Section 3(8) of the OSH Act, as one that is "reasonably necessary and appropriate to provide safe or healthful employment." 112 substances under Section 6(b), were subject to this a priori evidentiary burden. 113 As a matter of statutory interpretation, this was a conclusion with little basis in the text or history of the statute, as many observers have noted. 114 Its roots, instead, harked back to fundamental common law principles conditioning the reasonableness of regulation on proof of injury before a court. 115 The analogy between the Court's reasoning in the Benzene Case and Lochner-era jurisprudence was first made in Justice Marshall's dissent in the case. 116 The key difference between the Court's invalidation of the ten-hour workday in Lochner and the 1-ppm standard in the Benzene Case was the capacity of Congress in the latter case to amend the statute and emphatically confer on the agency authority to forgo proof of the existence of risk in the implementation of feasibility-based standards. But, as Martin Shapiro has written, the difference between substantive due process in constitutional review and in administrative law review under the hard-look doctrine was greater in theory than in practice. 117 "The ultimate administrative law question in judicial review of rulemaking," Shapiro wrote, is identical to the ultimate constitutional question in economic substantive due process review-is the rule reasonable? In both instances what is or is not reasonable depends on a judicial assessment of the legitimacy and importance of the government's purposes, the appropriateness of the means chosen to achieve those purposes, and the costs to other legitimate interests those means will generate. 118 113. "The Court's plurality decision did not represent a wholesale rejection of the precautionary approach to regulation," and allowed for other than quantitative risk assessment where quantitative analysis ''was not possible given the extent of uncertainty." Percival, supra note 4, at 65. At the same time the case was taken as signaling that "some form of quantitative risk assessment was necessary as a prelude to deciding whether the risk was large enough to deserve regulation. In the context of the mid-1980s, when Shapiro made this argument, his analogy between historical substantive due process and the ''hard look" doctrines was decisively out of step with the prevailing view. Under the dominant assessment, the judiciary's newly adopted willingness to scrutinize agencies' health and safety regulations tended to be construed as a pro-regulatory "reformation" 119 divorced from any historical antecedents. 120 The administrative law doctrines that came into being during the 1960s and '70s no doubt differed froin their predecessors in a crucial respect: the courts' willingness to scrutinize regulatory inaction, as well as action. 121 Whereas the threat of governmental overreaching and a consequent infringement of market liberties and individual property rights had been the primary concern of administrative judicial review in earlier eras, it was the dangers of insufficient health and safety regulation that initially inspired the hard-look doctrine. Nevertheless, in granting courts a final say on the reasonableness of both regulatory inaction and action, the doctrine built upon and revived dormant common law principles of judicial supremacy.
The existence of judicially imposed limits on administrative risk regulation is the common thread linking common law nuisance doctrines with hard-look judicial review. Conversely, the autonomy of administrative discretion from judicial oversight of this type ties the Continental police model to the permissive precautionary principle.
IV. VARIATION ACROSS COMMON LAW JURISDICTIONS:
WHY IS BRITAIN DIFFERENT?
Transnational differences over permissive precaution correspond to the well-established differential in the prevalence of litigation and judicial review of environmental risk regulation between American CT. REv. 177, 178 ("These developments represent an effort, still somewhat tentative, to formulate an independent public law-a body of doctrine to control agency action (and inaction) that does not derive from traditional commonlaw principles or statutory provisions or constitutional commands.").
120. I d. at 187 ("The new developments are leading toward a public law that is to a substantial degree independent of private law principles. But because of the absence of a historical tradition, the effort to define the elements of such a public law remain tentative and ill-formed.").
121. Stewart, supra note 119, at 1682-83; Sunstein, supra note 119, at 184:
[T]he courts have allowed beneficiaries of regulatory statutes both to participate in agency activity and to initiate agency action. This is a revolutionary development, for the traditional role of the courts was to allow regulated entities to avoid governmental intrusions. If inadequate regulatory protection was forthcoming, the remedy was to come from political pressures, not the courts.
administrative processes and those of Europe. 122 The thesis is perhaps best associated today with Robert Kagan's work on American "adversarial legalism." 12 3 With the notable exception of Mi:rjan Damaska's work,l 24 however, research into the origins of EuropeanAmerican differences in legal culture has tended to downplay the respective roles of the common and civil law traditions as a potential root cause. Instead, the prominent line of explanation has looked to specific features of American political structure and constitutional history. In this vein, Kagan explains American adversarial legalism largely in reference to the collision between the fragmented structure of U.S. regulatory institutions (itself a product of a deep-seated culture of distrust in government) and exponential growth in citizen demand for regulatory interventions in the later decades of the twentieth century. 125 A second school of thought, grounded in rationalchoice theory, attributes the greater importance of judicial review in U.S. administrative politics, relative to Europe, to the incentive structures associated with American separation of powers, in contrast to those present under European parliamentary systems. 126 The tendency to discount if not dismiss the role oflegal traditions in the creation of cross-national regulatory differences is perhaps best explained by the challenge that evident and relevant variations across common law jurisdictions pose in this respect. A cursory comparison of the history of environmental and health and safety regulatory practices is sufficient to reveal substantial differences 122. BRICKMAN, JASANOFF & ILGEN, supra note 3, at 45-46 ("Even a casual observer is struck by the vastly lower level of judicial involvement in European regulatory processes."), 119 ("In defining the scope of judicial review, U.S. courts have shown less deference to the administrative agencies than have their European counterparts."). See also BADARACCO, JR., supra note 3, at 3, 40; RosE-ACKERMAN, supra note 3, at 12-16.
123. As Robert Kagan has noted in this regard:
[C]ompared to European democracies, regulatory decisionmaking in the United States entails many more legal formalities .... Agency decisions are frequently challenged in court by dissatisfied parties and reversed by judges, who dictate further changes in administrative policymaking routines .... Overall, the clash of adversarial argument has a larger influence on decisions than in other countries' regulatory systems, where policy decisions are characterized by a combination of political and expert judgment and consultation with affected interests. KAGAN, supra note 3, at 12.
124 among common law states, with respect to both the timing and mode of regulatory intervention and the administrative law doctrines at play. The contrast between British and American approaches to environmental regulation, most importantly where the scope of administrative discretion is concerned, was, in fact, the subject of an earlier book by David Vogel, tellingly titled National Styles of Regulation.127 Jonathan Wiener notably points to the existence of differences between a British and Continental approach to regulation in The Reality of Precaution, in order to refute the alleged dichotomy between American and European approaches: "[S]ignificant variation exists within the United States and within Europe: for example California and Sweden often adopt highly precautionary policies ... and the United Kingdom often plays an intriguing intermediary role between the United States and continental Europe." 128 On its face, the existence of these differences appears to refute the causal link between common law ideology and institutions and the creation of what stands as a distinctively American insistence on the adjudication of risk.
Notwithstanding, differences between Britain and the United States, and, for that matter, other common law jurisdictions do not a priori negate the common law's influence in the American case if two key points are kept in mind. The first is the presence, in all common law systems, of Continental legal and administrative influences. The second is the recognition that different common law countries, for a variety of reasons, absorbed Continental, civil-law-based ideas , in differing degrees and at their own rates.
The common law in England has long existed in tension with the efforts of a long line of English reformers, such as Bentham, who were deeply critical of the common law and molded their proposals on Continental models. 129 The competing pulls of Continental-inspired administrative reform, and common-law-based opposition, shaped the evolution of British regulatory institutions during the nineteenth century. The result was a hybrid British administrative tradition bearing the imprint of regulatory principles associated with both legal traditions. 1 3°
As the controversies surrounding codification and related administrative reforms attest, Continental regulatory institutions likewise shaped American nineteenth-century debates. For reasons including the existence of constitutional judicial review and a decentralized federalist structure, the common law proved more resilient in the United States than in Britain. Roscoe Pound commented on this phenome- [Vol. 62 non when he wrote: "[l]t is not an accident that common-law principles, as they were fashioned in the age of Coke, have attained their highest and most complete logical development in America, and that in this respect we are and long have been more thoroughly a common-law country than England herself." 131 Where current administrative safeguards against accidents and other hazards are concerned, William Forbath has noted the greater hold in the United States, relative to Britain, of"judicial processes and common law categories and baselines." 132 Differences between Britain and the United States have consequently been mistakenly read so as to exclude common-law-based explanations for distinctive aspects of American regulatory culture. This misunderstanding is central to the near absence of this line of analysis from comparative environmental politics, including the two books under discussion.
v. THE REALITY AND POLITICS OF PRECAUTION:
THE VIEW FROM HISTORY Vogel and Wiener's shared conclusion is that legal institutions and traditions are not relevant to European-American differences over the precautionary principle; as discussed earlier, they reach this point via quite different routes. For Wiener, this view follows from the absence of any discernible pattern distinguishing American and European regulation of risk; for Vogel, it is a function of the ostensibly recent pedigree of the currently more precautionary European approach. Their understanding of the role of judicial review in the transatlantic comparative context similarly differs. In both cases, however, their treatment of this topic is significantly limited by the absence of a longer historical framework.
Of the two books, it is Vogel's The Politics of Precaution that most directly engages with the significance of judicial review. Building on the comparative literature discussed earlier, Vogel, on more than one occasion, highlights the contribution of differences in judicial review to current transatlantic divisions, as in the following passage: "Courts on both sides of the Atlantic have also played an important role. While in the United States, they have subjected risk regulations to greater scrutiny, European courts have often given EU policy makers considerable discretion to enact precautionary regulation."133 Importantly, however, he does not relate this divergence to differences between the American and European legal systems or historical antecedents of any type. Instead, he dates the split between the American and European models of judicial oversight to the 1980 137 At issue in Ethyl were EPA regulations aimed at phasing out leaded gasoline, notwithstanding uncertainty as to the hazards associated with airborne lead. Upholding the EPA's action, Judge Skelly Wright offered an explicitly precautionary rationale in favor of deference to the agency in the case: "[T]he statutes-and common sensedemand regulatory action to prevent harm, even if the regulator is less than certain that harm is otherwise inevitable." 1 3s The opinion became a centerpiece of an important, though ultimately short-lived, federal judicial effort to "construe a precautionary standard for environmental protection." 139 The Benzene Case departed from this trend, as Vogel correctly points out. But in doing so, it also built upon deeply rooted common law principles regarding the evidentiary burdens necessary for regulatory findings of reasonable risk.
If one takes the 1960s and '70s as the relevant baseline it is easy to lose sight of the common law's significance in shaping U.S. regulatory policy. After all, it was the perceived failure of common law environmental doctrines, primarily nuisance law, that prompted the creation of the new federal environmental regime during that time. 140 The new environmental statutes, particularly where they relied on technology standards allowing regulators to bypass scientific proof of risk in favor of feasibility, reflected disenchantment with the common law's evidentiary burdens. The Ethyl court's deference to the EPA's "precautionary" 141 implementation of the Clean Air Act was consistent with this sensibility. The precautionary tilt in American environmental law around the 1970s was not in any sense limited to that period. At intervals throughout American history there have been efforts to introduce public health, labor, and other social reforms modeled on Continental paradigms of administrative discretion, as the previous section discussed. Many of these reform efforts took root. But their capacity to do so was often slowed, or hindered, by attacks on the constitutionality or broader legitimacy of regulatory deviations from the common law's evidentiary burdens and principles of judicial supremacy, much like those that led the more precautionary American environmental regime of the 1970s to quickly shift course.
Vogel considers the change in American policy between the 1970s and '90s to be a decisive refutation of " [t] he claim that deeply rooted cultural or social attitudes . . . can adequately explain the large number of current differences in Europe and the United States," and attributes this category of argument to "myopic understanding of the historical pattern of protective regulation across the Atlantic." 144 Yet Vogel's own timeline begins around the 1960s, offering little discussion of the transatlantic patterns existing before that time. The question is one regarding which there is a need for more systematic historical work, but anecdotal examples suggest that, in keeping with what Vogel views as the current transatlantic pattern, nineteenth-century American regulation of food safety, 145 occupa-tional health,l 4 6 and pollution 147 lagged behind the response of leading countries in Europe. The history of white phosphorous regulation provides a particularly instructive example in this respect: by 1912, when Congress enacted a statute that placed a prohibitive tax on white phosphorous matches in response to the known relationship between exposure to white phosphorous and the development of Phossy jaw disease among workers in match factories, a long list of European countries had already banned the manufacture and sale of phosphorous matches outright.t4s
American Progressive reformers during the late nineteenth and early twentieth centuries made great efforts, at times successfully, to introduce European-modeled social and public health legislation into the United States. 149 But it was precisely over these precautionary measures that the battle related to nuisance-based limits on the police power raged. The conflicts surrounding American environmental regulation during the 1970s represented another such moment. Vogel attributes the subsequent shift in American regulatory policy beginning in the 1980s to a political "backlash" prompted by perceived "false positive policy errors," 150 as well as Republican control of Congress.151 But these explanations are each consistent with the legalculture-based argument above in that they speak to the political obstacles associated with precautionary regulation in the United States since the early nineteenth century.
The two decades during which the United States outpaced European environmental regulation stand as a time of extraordinary attention to environmental risks, following a decades-long delay. 152
The newly formed EU, by contrast, was then taking its first steps towards becoming an environmental regulatory power. The growth in European environmental regulation since the 1990s relative to the prior two decades is perhaps easiest to explain in reference to the change in European governance structures and regulatory capacity under the 1986 Single European Act, in particular the shift from an earlier requirement that the Council of Ministers unanimously vote on most environmental regulations to a "qualified majority" rule. earlier precautionary legislation, including a 1787 prohibition on the sale of arsenic and seventeenth-century restrictions on the sale of hazardous substances by pharmacies. 159 In similar fashion, the German Vorsorgeprinzip, generally considered the progenitor of the European precautionary principle, lGo was also historically rooted. When it made its appearance in German air pollution policy during the 1970s, the Vorsorgeprinzip prescribed feasible incremental pollution reductions, by all sources, even in the absence of conclusive evidence regarding the specific emission's health or environmental impact. 161 In other words, it served as a call for the implementation of a technology-based approach to pollution control, the origins of which dated to licensing requirements encoded in an 1810 Napoleonic decree on noxious trades and, prior to that, the mercantilist practices of absolutist French monarchs. 162 Technology standards are precautionary in that they confer discretion to regulate without requiring proof of harm, and as such, they fundamentally deviate from common law nuisance principles. As I've argued elsewhere, this fact was relevant to early-1980s British opposition to the German-led effort to turn the Vorsorgeprinzip into a comerstone of European environmental policy. 163 Germany's ultimate success in this regard was likely aided by the false negative policy failures and other political factors Vogel highlights. 164 But the victory was also in no small measure a product of the fit between the principle and the civil-law-based sensibilities of leading EU member states, other than Britain.
Vogel's rejection of cultural or institutional explanations for current divisions between American and European approaches to precaution primarily follows from the difficulty of reconciling the presumed permanence of the relevant cultures and institutions, with the twenty or so years in which Europe, contrary to the expected pattem, arguably lagged behind American environmental risk regulation. This period aside, much of the evidence Vogel presents-most importantly in reference to differences in judicial review-is in quite consistent with cultural-institutional arguments of the type he rejects. Vogel's evidence in fact provides ample basis for the assertion of cultural-historical roots of the precautionary principle in its permissive incarnation.
The same cannot be said of Wiener's The Reality of Precaution, since its central thesis argues against greater European precaution, [Vol. 62 either now or in the past. The two books' divergence on this point is in part due to differences in the universe of risks considered in each case: as discussed in Part I, Vogel focuses exclusively on environmental and health and safety risks, Wiener on a significantly broader category of risks including, most importantly, national security and crime.
The logic behind Wiener's methodological move in this connection is clear. If the question is whether either Europe or the United States can be shown to be more proactive and stringent in their response to risk, the source of the risk is ultimately immaterial. But Wiener's book makes an additional claim: not merely the absence of consistent transatlantic differences in risk regulation, but the essential irrelevance of legal-institutional tradition in that regard. 165 Yet, support for such a claim cannot be based on a lumping together of risks that the legal tradition has long treated differently; rather, it requires a sifting of the risks according to the legal tradition's own internal scheme. For this reason, if one is interested in the role of historical institutions-and legal traditions specifically-in recent transatlantic regulatory divisions, it is essential to narrow the analysis, as Vogel does, to risks "that involve health, safety, and environmental risks caused by business." 166 This follows from the nature of the regulatory controversies at the heart of the historical common law paradigm. Most important in this connection is the longstanding distinction, under common law, between matters within the monarch's essentially unlimited prerogative power, and those falling outside this prerogative and therefore subject to the control of parliament and the courts. 167 The authority to declare war and deploy armies overseas exemplified such prerogative powers. 168 By definition, they were excluded from the category of governmental decisions that common law principles subordinated to judicial oversight. The evidentiary burdens associated with the nuisance paradigm in in 19th century Britain and the US were limited to traditional localgovernment concerns regarding health, morality, and public welfare.169 The authority of the central state to protect against external threats was not similarly subject to question. For this reason, if one approaches the transatlantic comparison from a legal-historical per-165. See Wiener, supra note 7, at 12, 26, 537. 166. VoGEL, supra note 5, at 18. 167. 1 WILLIAM BLACKSTONE, COMMENTARIES *243-44. 168. Blackstone offered the following on the King's prerogative at time of war:
[T]he king has also the sole prerogative of making war and peace. For it is held by all the writers on the law of nature and nations, that the right of making war, which by nature subsisted in every individual, is given up by all private persons that enter into society, and is vested in the sovereign power. ld. at *249.
169. See Part III, supra.
spective, the finding of greater American proactiveness regarding terrorism and WMD (or any other risk not requiring regulatory restrictions on property and market relations) is neither surprising nor relevant to an assessment of the influence of the common law paradigm.
The books' treatment of the role of judicial review similarly differs. For Vogel, as discussed above, the European courts' increased deference towards EU regulatory institutions serves as part of the explanation for the currently greater European stringency. By contrast, The Reality of Precaution leaves out any discussion of the existence of consistent differences in this regard. This is perhaps most evident in the chapter titled "Legal and Administrative Systems,"170 which, rather surprisingly, concludes that the existence of discretion to regulate in the face of uncertainty ''was resolved in the United States 25 years earlier than in the EU." 171 The authors offer in support the D.C. Circuit's earlier mentioned 1976 opinion in Ethyl Corporation v. EPA, 172 but make no mention of the Supreme Court's formative 1980 decision in the Benzene Case. Neither does the chapter discuss the European courts' interpretation of the precautionary principle in decisions such as the previously mentioned Pfizer case. 173 In the conclusion to the book, Wiener approvingly quotes the chapter just mentioned in connection with the purported incapacity of differences in administrative law, judicial review of agency action, and civil liability to "predict the observed complex variety of risk policies." 174 The Benzene Case is mentioned once, in the introduction to the book, with a brief concession to the effect that "[t]he march of precaution was arguably slowed by the U.S. Supreme Court's ruling in [that case] ." 17 5 But this is quickly followed with counter-examples indicative of the existence of precautionary (meaning stringent) regulation in American law . 176 Wiener similarly offers the conclusions of the same chapter as indicative of the irrelevance of differences between legal systems to variation in levels of precaution, an argument he appears for the most part to equate with the "legal origins theory." 177 Based in law and economics, that body of work has made far-reaching claims regarding the association between legal traditions and a range of [Vol. 62 economic and political outcomes (government ownership of banks, regulation oflabor markets, and frequency of military conscription, to cite a few).l7 8 The general finding is that common law countries economically outperform their civil law counterparts. 179 This is said to follow from a higher incidence of economic intervention and government ownership in civil law countries, a characteristic that is, in turn, said to correlate with negative impact on markets, increased corruption, and higher unemployment. 180 The theory's controversial normative message is clear and explicit: the common law promotes economic growth, the civil law impedes it. 181 This type of claim appears to be what Wiener most had in mind in writing that "explanations based on the 'legal system' are too coarse to account for the observed complex variation in particular precautions." 182 The controversy surrounding the legal origins theory is outside the scope of this essay.1 83 For present purposes it is sufficient to point out that the argument made here regarding the role of legal traditions is different in kind. The legal origins thesis links the common law with more business-friendly economic and regulatory outcomes, and thus speaks, at best, to the stringency of regulation or the prescriptive dimension of precaution. My argument focuses on transatlantic differences in permissive precaution and, within that context, the impact of the respective common law and civil law administrative paradigms. The correlation between this type of "permissive" discretion and regulatory stringency is a question in need of more systematic historical inquiry. In any case, for the purpose of getting to the heart of transatlantic divisions over precaution, it is the principle's permissive, rather than prescriptive, dimension that is of primary concern.
CoNCLUSION
The argument regarding the greater resilience of common law principles in the United States is in no way intended to suggest an American consensus around the administrative models associated with these principles, or the containment of the American legal system within an impervious boundary capable of deflecting all external influences. Quite to the contrary, American constitutional history, like that of Britain before it, is one of tug and pull between efforts to introduce Continental-inspired legislative and administrative reforms, on the one hand, and, on the other, countervailing reliance on common law principles by those seeking to block these influences. This was the case in the context of British sanitary reforms at the start of the nineteenth century; Lochner-era divisions over the police power; conflicts between the American Bar Association and the New Deal in the years leading up to the APA; and the disagreement between the Supreme Court and OSHA in the Benzene Case over the agency's implementation of a precautionary, generic approach to regulation of workplace carcinogens. 184 In these examples and others like them, common law ideology served an oppositional function aimed at deflecting the introduction of European social and regulatory institutions. Despite this resistance, many transplanted Continental approaches did succeed in taking root. But the requirement that any such reforms be defended against widely repeated, and deeply resonant, challenges to their legitimacy shaped not only the terms of the debate, but at times their outcomes as well.
The claim that common law principles of judicial supremacy remain a forceful influence within American regulatory policy is conceptually distinct from any assessment of the desirability of this influence. Neither does it suggest the inevitability of transatlantic conflict in this respect. Jonathan Wiener aptly highlights the prevalence and significance of "hybridization" 1 85 between European and American regulatory institutions as a consequence of"substantial exchange or borrowing of ideas across the Atlantic." 186 The phenomenon is not a novel one in any sense. For centuries, the history of public health and environmental regulation has evolved through processes of intra-European and transatlantic learning and adaptation, and we can expect that in the future, this process will only accelerate. But this history likewise attests to the tenacity and salience of the respective common law and civil law administrative paradigms.
184. See supra Part III. 185. Wiener, supra note 9, at 521. 186. Id.
